Chapter One Educational Extension 

Educational Law
In every American classroom, all students have a right to learn in a developmentally appropriate, intellectually challenging, and emotionally safe environment. Educational law prescribes what schools and teachers can and cannot do when they are establishing educational environments. Even routine decisions can often be affected by the law and school regulations. This brief overview of school law will address some of the major legal issues that often impact schools.  

Education is a serious and often controversial responsibility. Arguments over the most appropriate aims, the most propitious means, and most effective level of control continue to rage. The preamble to the federal Constitution supports the right of all Americans to life, liberty, and the pursuit of happiness. Education is a means of achieving those goals. The Tenth Amendment of the United States Constitution states that powers not delegated to the federal government are passed on to the states and local school boards of education. Therefore, students’ educational experiences are ultimately determined at the local level within state and federal governmental parameters. This is in keeping with the founding fathers’ vision of providing a quality educational experience that will support democratic ideals and address communities’ unique needs. 
In response to increased public interest in and concerns about the quality of the American educational system, the U.S. Supreme Court has been asked to resolve more and more educational issues. This growth in litigation has been paralleled by an increase in state and federal legislation affecting education and the need to provide a quality education to all children (Hollingsworth, 2005). Teachers face the dilemma of balancing the need for order in the school environment and classroom with the need to respect the legal rights of students and parents.

Students’ Rights

Student rights have been at the forefront of educational litigation over the past 50 years. Generally, Supreme Court decisions have reflected favorably on the rights of students and mandated substantive guarantees to protect students’ rights and to establish equity (Looney, 2004). The Supreme Court addressed equity in the case Brown v. Board of Education of Topeka, which stated that separate (segregated) but equal is not equal (Brown, 2004). Subsequently, the Civil Rights Act of 1964 (PL 88–352) authorized the U.S. Commissioner of Education to support both state and local school districts to assist in their efforts to racially desegregate public schools. New meaning was given to Brown v. Board of Education of Topeka with the enactment of Public Law 94–142, the Education of All Handicapped Children Act (1975), and its amendment in 1990 by Public Law 101–476, the Individuals with Disabilities Education Act (IDEA). Public Law 94–142 granted students with disabilities and their families many powerful rights. 

Public Law 94–142 (PL 94–142), the Education for All Handicapped Children Act, required every American school system to provide a free, appropriate public education for every child between the ages of 3 and 21. In 1990, PL 94–142 was recast as the Individuals with Disabilities Education Act (IDEA). IDEA spells out broad mandates for services to all children with disabilities. Specialists evaluate children to determine eligibility, create and implement individualized education plans (IEP), and educate children in the least restrictive environment (LRE). The IEP delineates present levels of functioning, long- and short-term educational goals, services to be provided, and plans for initiating and evaluating the services. Teachers carry out the IEP goals and objectives by modifying their teaching strategies, adapting assigned work, developing special reproduced materials for teaching difficult concepts, planning and writing special study guides, and obtaining and using special equipment. Some districts assist teachers with their instructional modifications by developing classroom modification plans. 

The Individuals with Disabilities Education Act Amendments of 1997, or IDEA ’97, reauthorized and strengthened the original act. Among the goals of this law are raising educational expectations for children with disabilities, increasing the role of parents in the education of their children with disabilities, ensuring that general classroom teachers are involved in planning for and assessment of these children, including students with disabilities in local and state assessments, and supporting professional development for all who educate children with disabilities.

In 1973, the federal government passed the Vocational Rehabilitation Act to provide job opportunities and training for disabled adults and to ensure public schools were giving equal educational access for students with disabilities. Section 504 of the law provides a free, appropriate public education to students whose disabilities are not addressed by the IDEA legislation: students with medical or health needs, such as diabetes, drug addition, severe allergies, communicable diseases, temporary disabilities resulting from accidents, or alcoholism, and students with attention-deficit/hyperactivity disorder (ADHD). If a student has a condition that substantially limits participation in school, the school must develop a plan for giving that student access to education. To ensure compliance, Congress made future receipt of federal funds conditional on a district’s compliance with Section 504 provisions.

Child Abuse and Neglect

Thousands of children are victims of abuse and/or neglect every year.  Children can be neglected or abused physically, emotionally, or sexually.  All types of child abuse and neglect leave lasting scars.  Clear warning signs of abuse and neglect can include unexplained bruises, welts, cuts, fear of touch, afraid to go home, bad hygiene, untreated illnesses, and inappropriate clothing for weather conditions.  Because emotional abuse does not leave physical marks, it is often more difficult to detect.  Therefore, teachers should be watchful for behavioral extremes and behaviors that are not appropriate for the child’s age. 

In response to the Child Abuse Prevention and Treatment Act (CAPTA) of January 1996, all 50 states require certain professionals to report suspected child abuse, including teachers and other school personnel. Eighteen states have broad statutes requiring “any person” to report child abuse. State laws vary in how much knowledge predicates the incident must be reported. Some states require reporting upon a mere “reasonable cause to believe” or a “reasonable suspicion,” while others call for the reporter to “know or suspect.” Failure to report suspected child abuse can result in criminal liability such as a misdemeanor punishable by a fine. Keep in mind, however, that failure to report child abuse can result in civil liability.

Teachers are morally and legally obligated to report any suspected abuse or neglect. CAPTA requires states to enact legislation that provides immunity from prosecution for reporting abuse and neglect. CAPTA also requires states to enact legislation for prosecution for false reporting of abuse and neglect. School districts have also established policies for reporting abuse and neglect. Often, teachers report suspected child abuse and neglect to the school’s principal, counselor, and/or nurse. They, in turn, contact the local Child Protective Service (CPS) agency or the CPS agency in the state in which the abuse or neglect occurred. 

 Student Privacy

Students have the right to privacy. Student privacy is provided through the Family Educational Rights and Privacy Act (FERPA), also known as the Buckley Amendment. FERPA applies to any public or private elementary, secondary, or postsecondary school and any state or local education agency that receives federal funds.

FERPA has two parts. First, it gives students the right to review and inspect their own educational record, request corrections, halt the release of personally identifiable information, and obtain a copy of their institution’s policy concerning access to educational records. Second, it prohibits educational institutions from disclosing “personally identifiable information in education records” without the written consent of the student or, if the student is a minor, the student’s parents. However, several exceptions allow the release of student records to certain parties or under certain conditions. Records may be released without the student’s consent (a) to school officials with a legitimate educational interest, (b) to other schools to which a student seeks or intends to enroll, (c) to education officials for audit and evaluation purposes, (d) to accrediting organizations, (e) to parties in connection with financial aid to a student, (f) to organizations conducting certain studies for or on behalf of a school, (g) to comply with a judicial order or lawfully issued subpoena, (h) to other professionals in the case of health and safety emergencies, and (i) to state and local authorities within a juvenile justice system.

Some records maintained by schools are exempt from FERPA, including (a) records in the sole possession of school officials, (b) records maintained by a law enforcement unit of the educational institution, (c) records of an educational institution’s nonstudent employees, and (d) records on a student who is 18 years of age or older or who attends a postsecondary institution that is maintained by a health professional. FERPA also allows, but does not require, schools to release “directory information,” including students’ names and addresses, to the public. High schools, however, are now required to provide students’ names, addresses, and telephone numbers to military recruiters unless a student or parent opts out of such disclosure.

FERPA holds certain in-class communication restrictions.  For example, it is a violation of FERPA to public post students’ work, grades, and/or class progress either by name or social security number (whole or part of it) without written permission. Teachers cannot post students’ behavioral management charts either.  It is also a violation to circulate a class roster and/or grade roster or leave graded papers or exams where students can see each other’s work or grades.  Remember that disclosing in-class academic information regarding students jeopardizes their privacy rights.

Corporal Punishment

Since time immemorial, many parents have supported the adage, “spare the rod and spoil the child” by administering corporal punishment (e.g. spanking) at home. Should corporal punishment be allowed in schools, however? Educational laws vary. The United States, Canada, and one state in Australia are the only industrialized countries in the world that allow corporal punishment at school. In America, 27 states and the District of Columbia presently ban corporal punishment through state regulation, by every local school board in the state, or by rescinding authorization to use. However, the debate on corporal punishment continues (Reese, 2005). Some advocates argue that such discipline is required to maintain order in our schools. Other opponents insist that such action is cruel and unusual punishment. The National Education Association and many teacher insurance companies oppose the use of corporal punishment. It appears the pendulum is now swinging toward the abolishment of corporal punishment.

The U.S. Supreme Court addressed the issue of corporal punishment in a 1977 Florida case in which two junior high students were severely paddled. The students claimed the use of such punishment was a violation of the Eighth Amendment, which bars cruel and unusual punishment. The U.S. Supreme Court, in a five-to-four decision, ruled that the punishment was both severe and unreasonable yet was not a violation of the Eighth Amendment. Thus, the Court has supported the right of a teacher to use corporal punishment even over parental objections.

Corporal punishment may take other forms than striking or spanking a student. It is sometimes interpreted as any action that could cause emotional or physical damage to a student, such as taping a student’s mouth or having a student stand with a book on his or her head.

The courts also generally oppose punishing all students for the misbehavior of one when the culprit cannot be identified. Such mass discipline affects the innocent as well as the guilty. 

Teachers’ Rights

The First Amendment clearly sets forth a person’s right to freedom of expression (Looney, 2004). Before the 1960s, however, teachers were commonly dismissed or disciplined for expressing their opinions. A landmark case in 1968 changed this policy. It recognized public schoolteachers’ rights to free speech when the issue is of public concern. Moreover, the Supreme Court confirmed that teachers do not leave their constitutional rights when they enter the school. Although the Court clearly indicated that teachers are protected under the First Amendment, court decisions since have ruled that not all speech is protected, especially when it includes threats or vulgar language or if it endangers others.

At one time, because teachers were considered role models they could be dismissed for almost any reason. They were forbidden to drink or smoke, and married women were not permitted to teach. Today, however, the laws are much broader and grant teachers the same constitutional protection as non-teachers. Teachers within the public schools system have the right to privacy, freedom of religion, and freedom of association. Of course, such rights are limited in some situations. Teachers are presently granted a great many privileges, but their behavior is still sometimes challenged and brought before the courts. Grooming, dress, and sexual behavior usually come under a teacher’s right to privacy, unless it can be proved that the teacher’s appearance or lifestyle affects his or her teaching. Regardless of the limitations, teachers, like students, have more rights than they did in years past.  
POINTS TO PONDER
· How will IDEA, FERPA, and Section 504 of the American with Disabilities Act impact your future teaching and planning efforts?
· Do you believe corporal punishment should be allowed in schools? Why or why not?

· Browse the Internet to seek more information about the education laws presented in this educational extension. Be ready to share what you discovered. 
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