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On Fighting Terrorism Justly

Michael Walzer

Abstract

This article is about the war on terror as an actual war and as police work – and then as 
something in between these two. The in-between space, where special forces operate, is 
critically important. We don’t have clear standards that apply to it, and we need to begin 
to think about what those standards might look like.

Keywords: assassination, Elshtain, jus in bello,  just war, peace, war on terror

In 2002 Jean Bethke Elshtain wrote a book (published in early 2003) that was exactly 
right for its moment, the immediate aftermath of 9/11 and the Afghan war, and that 
continues today to provide intellectual and political guidance of a critically important 
kind. The academic and religious arguments that she criticized then – the apologies 
for terrorism and the refusals to accept the use of force against terrorists and their 
allies – still need to be addressed and criticized, and the terms of her critique are 
still the right ones. 

But standard just war theory, which Elshtain expounded and defended, and which 
fi t the Afghan case very neatly, does not always fi t the larger ‘war against terror’ as 
it has developed since 2002. This war is sometimes real, as it was (and, unhappily, 
still is) in Afghanistan, but mostly it is a metaphorical war: in the realm of ideas, it is 
an ideological struggle; in the realm of practice, it is a long campaign by the police 
of our own and many other countries. Indeed, the ‘war’ is mostly police work. But 
it is also, sometimes, the work of Special Forces who stand somewhere between 
the police and the army. The rules of engagement for police and Special Forces 
derive from the same moral principles that govern jus in bello, but the rules for the 
police are not the same as the rules for soldiers, and I am not sure that anyone knows 
what the rules are or should be for Special Forces. These are the issues that I want 
to worry about, very briefl y, in what I take to be the spirit of Elshtain’s book.

Consider a case that I have often used in talking about these questions to audiences 
around the country: the 2002 targeted killing of a group of al-Qaeda militants trav-
eling in a van in South Yemen by a rocket fi red from an American helicopter. Had this 
same attack, by the same helicopter on the same van, been carried out in Afghanistan, 
it would have been an act of war, carried out in a war zone, unproblematic and, 
assuming that the militants were correctly identifi ed, certainly justifi ed. But had it 
been carried out on a street in, say, Philadelphia, we would not have thought it a just 
attack; we would have been horrifi ed. In Philadelphia, it would have been necessary 
to stop the van and arrest the militants, provide them with a defense attorney, and 
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bring them to trial and judgment. Philadelphia is located in a zone of peace, where 
there is no justifi cation for targeted killing. 

Now, Yemen lies somewhere between Afghanistan and Philadelphia. It is not a 
zone of war where armies fi ght, and it is not a zone of peace where the police do 
their work. The state’s writ does not run in the desert of South Yemen. Before the 
rocket attack, the Yemeni government tried unsuccessfully to capture the al-Qaeda 
militants; soldiers were killed in the attempt. Only after that did the US, presumably 
with Yemeni agreement, opt for the targeted killing. Was that the right thing to do? 
What rules govern this kind of in-between space?

The rules that govern the zone of peace are, obviously, not those specifi ed by 
just war theory. They are shaped by the requirements of a constitutional democracy: 
fi rst, that police powers be limited, with redress available against violations of the 
limits; second, that the police always respect the crucial democratic freedoms of 
speech and assembly and that they set no barriers to, but actually protect, peaceful 
oppositional politics; and, third, that they not invade, without judicial warrant, the 
privacy of citizens. And the police are constrained in another way, which has more 
to do with morality than with constitutionalism: the rules about collateral damage 
are much more restrictive for them than they are for soldiers. They are not allowed, 
at least not in normal times, to claim that the death of these three or seven or 12 citi-
zens is ‘not disproportionate to’ the value of capturing a gangster leader or breaking 
up a criminal gang. Criminals must be allowed to escape if they can only be captured 
at the cost of innocent lives. The zone of peace is less dangerous than a battlefi eld, 
and the risks posed by criminals at large are relatively small; we rightly choose to 
live with them. I have to stress the phrase ‘normal times’; suicide bombers in our 
cities could change all this. But even after the underground bombings in London, 
the police are still subject to rules that are different from those that govern conduct 
on a battlefi eld.

Though the risks are larger in the ‘war’ against terror than they are in the ‘war’ 
against crime, I believe that the fi rst of these can be conducted – certainly we should 
try to conduct it – within the moral and constitutional constraints that I have just 
described. The details of the constraints have to be negotiated, of course, and they 
are negotiated through ordinary democratic processes. And it is entirely legitimate 
that sometimes they will be less restrictive with regard to what the police can do 
and sometimes more so. But the basic principles of morality and constitutionalism 
should be defended, even in hard times. Indeed, they are or should be twice defended: 
by groups of citizens acting politically through liberal parties and movements, and 
then, so we hope, by judges reviewing the outcomes of political decision-making. 

When we participate in political debates about police work and civil liberties, it 
is important that we avoid the kind of radical posturing that Elshtain describes and 
criticizes in her book. Here in the United States, for example, we cannot just point 
to the Patriot Act or to the prison at Guantanamo and shout ‘Fascism!’ That is not 
an argument (and it is not true). We need instead to argue in detail that the physical 
security of our fellow citizens can be defended within the existing constitutional 
constraints – without this or that power claimed by the government (warrantless 
wiretapping, for example) and without this or that form of interrogation allowed or 
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prescribed in our prison camps (waterboarding, for example). We can make these 
arguments successfully, I believe, but we must be open in principle to the possi-
bility that we cannot do that. And if we cannot, then we will have to reconsider our 
interpretation of the constitutional constraints required by a liberal democracy. For 
the constitution must fi rst serve the cause of physical security, if it is ever to serve 
the cause of democratic liberty.

Political argument and judicial review function most easily in the zone of peace. 
We struggle to sustain them when our country is at war, sometimes successfully, 
sometimes not. In a wartime crisis, we may be persuaded to suspend articles of the 
constitution, as Lincoln suspended habeas corpus during the Civil War. But we should 
resist those suspensions for as long as we can. When we act in a fever, we usually 
turn out to have acted brutally and unnecessarily – as in the case of the internment of 
Japanese-Americans during World War II and, I suspect, in the case of interrogations 
at Guantanamo in our own time.

Both war and peace are easier to understand and deal with (in part because they 
are more familiar) than is the in-between space to which I gave the proper name of 
Yemen but which has many proper names in the world today. Consider the paragraphs 
in chapter 11 of Just War Against Terror on ‘why we need the state’. Elshtain’s argu-
ment there is strong and important, and ‘we’ are not the only ones who feel this need. 
Right now, in the world as we know it, the state is the crucial agent of security and 
justice. One day it may be replaced, but that day has not arrived. It is when states 
fail, when they lose control of parts of their country or are wracked by civil war, 
that terrorists fi nd their opportunity. These failures open up the crucial in-between 
spaces. The zones of war and peace are well lit compared to what lies, in darkness, 
between them.

Special Forces act secretly in this space, and it is only when something goes 
spectacularly well or very badly that we fi nd out what they are doing. The Yemen 
attack is an example of a well-publicized success. Disasters are probably more 
common, but, for obvious reasons, less publicized. The life of an innocent person 
is arbitrarily invaded and destroyed, for example, and only then, if his relatives 
are lucky enough to fi nd an enterprising and brave journalist who chases down the 
story, do we fi nd out about secret prisons, ‘harsh’ interrogation methods, and strange 
practices like ‘rendition’.

Again: what standards apply to the secret war against terror? One principle is 
suggested by the Yemen case: Special Forces should be employed only when more 
conventional forces cannot act or have already failed. We should sustain for as long 
as we can the possibility of abiding by either the rules of peace or the rules of war 
because we have a pretty clear sense of what these rules are; we know what police 
and soldiers can and cannot do. Some of our political and military leaders tell us that 
it is impossible to fi ght terrorism within these well-known limits. They may be right 
(they may not be right), and if they are, then they need to suggest alternative limits 
and we need to argue about their proposals. For it cannot be the case that political 
agents, certainly not agents of a constitutional democracy, have unlimited powers. The 
case is the same with their claim that we cannot give captured terrorists the rights of 
ordinary criminal defendants in the zone of peace, and we also cannot give them the 
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rights of captured soldiers in the zone of war. That too may (or may not) be right, but 
if it is, then we will need to devise an alternative account of the rights of the captives. 
For no one can be without rights; that is not a possible moral status.

But I am inclined to think that we do not need an alternative account of the limits or 
the rights of people acting or being acted upon in the in-between space. The limits and 
rights are roughly the same as they are, so to speak, on either side. Do not kill inno-
cent people or, if you cannot avoid doing that, do not violate the proportionality 
rule; do not use torture even against people who are not innocent; treat captured 
terrorists like prisoners of war or like criminal defendants, and so on. Insist on the 
rules we know, because we know their value. But we also have to acknowledge that 
sometimes, in moments of crisis, emergency, terrible danger, these rules may have to 
be violated. Perhaps crises, terrible dangers, and emergencies are more common in 
the in-between space than they are in the zones of war and peace – that is the claim 
of the offi cials who defend darkness and secrecy. So let them prove their claim: 
the burden is on them. They will do what they say they must do, and then we will 
judge, after the fact, the excuses they offer for the criminal acts they commit. Was 
this really an emergency or was it made up for political purposes? Were the dangers 
honestly estimated or willfully exaggerated? Was this a necessary or an arbitrary 
expansion of executive power? Assuming that we have enough information to ask 
these questions, and assuming that we ask them seriously, this is probably the best 
way to deter unnecessary violations of the rules. By contrast, devising a new set of 
rules may lead to more violations of the old ones than we would want to justify or 
excuse. Extreme cases do not make good law.

But how can we ever have enough information about the secret war in the in-
between space? There would have to be some representative fi gures, from Congress 
or the courts, without ties to the current administration, who were given full access 
to information, including ‘secret’ information, about what goes on there. And they 
would be authorized to decide when wider publicity, and investigations and trials, 
were required. 

Consider again the targeted killing in Yemen under this proposal. This is a useful 
case because it is a real case: the in-between space actually exists. The Yemeni gov-
ernment cannot act effectively there; the terrorists can, and we can, but we are not at 
war in Yemen and we cannot claim ordinary combatant rights. Do we have a right to 
act at all? Elshtain would say, I think, that we have not only a right but a responsi-
bility – for these al-Qaeda militants pose a general threat. It is important to stress that 
since the threat is in fact general, the responsibility to act is not America’s alone. Nor 
is America the only country that can respond. The secret ‘war’ against terrorism does 
not require overwhelming military force. Many countries can undertake the neces-
sary work, and a division of labor seems to me obviously desirable. So the argument 
too is general: not to recognize the threat is to bury all our heads in the desert sand. 
In the Yemini case, we are talking about the US, but there will be other cases, and 
there should be other agents.

So, having tried and failed to arrest the al-Qaeda militants, as if we were acting 
in the zone of peace, we plan an attack, as if we are in the zone of war. We must aim 
at the militants; we must do everything we can to avoid civilian deaths. (In actual 
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case, so far as I know, there were no civilian casualties, so my argument from now 
on is hypothetical.)  If there is no way to attack without putting civilians at risk, we 
must apply the proportionality rule. But this is a highly adjustable rule, and in the 
in-between space adjustments can be radical. If the militants are on their way to carry 
out a terrorist attack, or if some future attack will be unstoppable unless it is stopped 
here and now, then the number of civilians who can be put at risk will be large. Indeed, 
Special Forces, in these circumstances, may forget about proportionality calculations 
altogether – they have no time, they would say – and just set about killing the mili-
tants, at whatever cost. And maybe, in these circumstances, they will not try fi rst 
to capture the militants, and maybe they will not wait for the Yemeni government to 
agree to the attack. At this point, they are acting criminally and brutally, and the 
excuse they offer is that there is no other way to act effectively in the in-between 
space. And it is precisely that excuse that we must judge. We will need to know, after 
the fact, just how dangerous the attack was, and how imminent it was, and whether 
it really would soon have been unstoppable. If this was not a moment of extremity 
(and such moments are rare), if the attack was not dangerous, imminent, and un-
stoppable, we must fi nd some way to punish the secret agents, the political or military 
leaders of the Special Forces.

This is not all that different from what happens in war, but it has a different ‘feel’ 
because of the darkness, because it happens outside the moral and legal conven-
tions of ordinary warfare. What is important is that we recognize the difference, and 
that we defend law and morality as best we can. The writers whom Elshtain opposes 
in her book will want to pretend that there are no problems here, no need even to 
consider the arguments of the secret agents. The proper response, which is the one 
she teaches us, is to acknowledge the problems and address them head on.
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