CHAPTER 7: ATTEMPT, CONSPIRACY, AND SOLICITATION
CHAPTER OUTLINE
I. INTRODUCTION
a. Inchoate or “beginning” crimes declare that individuals can be convicted and punished for an intent to commit a crime when accompanied by a significant step towards the commission of the offense

b. Attempt punishes an unsuccessful effort to commit a crime

c. Conspiracy punishes an agreement to commit a crime and an overt act in furtherance of this agreement

d. Solicitation punishes an effort to persuade another individual to commit a crime

II. ATTEMPT
a. Two types of attempts

i. Complete (but imperfect) occurs when an individual takes every act required to commit a crime and yet fails to succeed

ii. Incomplete: An individual abandons or is prevented from completing a crime due to the arrival of the police or as a result of some other event outside his or her control

b. Impossible arises where the perpetrator makes a mistake, such as aiming and firing the gun only to realize that it is not loaded

III. HISTORY OF ATTEMPT
a. The early common law did not punish attempts

b. The law of attempt finally was recognized by the common law in the decision of Rex v. Scofield in 1784

IV. PUBLIC POLICY AND ATTEMPT
a. Three reasons for punishing an act that does not result in a crime

i. Retribution

ii. Utilitarian

iii. Incapacitation

V. THE ELEMENTS OF CRIMINAL ATTEMPT
a. Criminal attempts are comprised of three elements:

i. An intent or purpose to commit a crime

ii. An act or acts towards the commission of the crime

iii. A failure to commit the crime
VI. MENS REA OF ATTEMPT
a. A criminal intent involves a dual intent:
i. An individual must intentionally perform acts that are proximate to the completion of a crime

ii. An individual must possess the specific intent or purpose to achieve a criminal objective

VII. SMALLWOOD V. STATE
a. Smallwood asserts that the trial court lacked sufficient evidence to support its conclusion that Smallwood intended to kill his three victims. Smallwood argues that the fact that he engaged in unprotected sexual intercourse, even though he knew that he carried HIV, is insufficient to infer an intent to kill. The most that can reasonably be inferred, Smallwood contends, is that he is guilty of recklessly endangering his victims by exposing them to the risk that they would become infected themselves
VIII. ACTUS REUS OF ATTEMPT
a. The objective approach requires an act that come extremely close to the commission of the crime

b. The objective approach distinguishes preparation or the planning and purchasing of the materials to commit a crime

c. The subjective approach to attempt focuses on an individual’s intent rather than on his or her acts

d. The objective approach stresses the danger posed by a defendant’s acts; the subjective approach focuses on the danger to society presented by a defendant who possesses a criminal intent

IX. THREE LEGAL TESTS
a. Physical proximity to the commission of a crime

b. Unequivocality or clarity of purpose to commit a crime

c. Model Penal Code or substantial step towards the commission of a crime

d. The common law followed the last step approach and provided that an attempt only occurred following the completion of the final step required for the commission of a crime

e. The modern physical proximity test follows an objective approach and provides that an attempt occurs when an act is “very near” or “dangerously close” to the completion of a crime

f. The unequivocality or clarity test asks whether an ordinary individual observing the defendant’s acts would conclude that the defendant clearly and indisputably intends to commit a crime

g. The Model Penal Code substantial step states that to constitute an attempt that an act must be a clear step towards the commission of a crime

X. THE PHYSICAL PROXIMITY AND SUBSTANTIAL STEP TESTS
XI. BOLTON V. STATE
a. This case illustrates the difficulty of determining at what point an individual should be held liable for attempt. Early intervention removes a potentially dangerous individual off the street. This, of course, risks arresting and punishing individuals for crimes that they might never have committed. On the other hand, delaying an arrest until an act is proximate to a crime presents the threat that a crime will have been committed before the police are able to intervene.
XII. IMPOSSIBILITY
a. A factual impossibility is based on the fact that an offender should not be free from legal guilt who possesses a criminal intent and who takes steps to commit an offense

b. Legal impossibility arises when an individual mistakenly believes that he or she is acting illegally

c. The principle of legality prohibits punishing an individual for a crime that is the product of his or her imagination

d. Inherent impossibility occurs in those rare situations in which a defendant could not possibly achieve the desired result

XIII. STATE V. GLASS
a. This case involves a “sting” operation conducted by an Idaho sheriff department in an effort to investigate and arrest sex offenders. This directly raises the question whether an individual should be held liable for an attempt to commit a crime involving a “non-existent” victim.
XIV. ABANDONMENT
a. An individual who abandons an attempt to commit a crime based on the intervention of outside or extraneous forces remains criminally liable

b. Abandonment is a defense to attempt where an individual freely and voluntarily undergoes a change of heart and abandons the criminal activity. This is because of:

i. Lack of purpose

ii. Incentive to renounce crime

XV. ROSS V. STATE
a. The primary issue here is whether sufficient evidence presents a question of fact as to whether Ross abandoned his attack as a result of outside intervention.
XVI. CONSPIRACY
a. The crime of conspiracy is comprised of an agreement between two or more persons to commit a criminal act

b. Reasons for punishing an agreement

i. Intervention

ii. Group activity

iii. Deterrence

c. An individual may be convicted of both the substantive offense that is the object of the conspiracy and of a conspiracy

d. The Pinkerton Rule: An individual is guilty of all criminal acts committed by one of the conspirators in furtherance of the conspiracy, regardless of whether the individual aided or abetted or was even aware of the offense

XVII. ACTUS REUS
a. Entering into an agreement to commit a crime

b. An overt act in furtherance of the agreement is required under some modern statutes
XVIII. OVERT ACT
a. Most states and federal statutes now require proof of an overt act in furtherance of the conspiracy

XIX. MENS REA
a. The mens rea of conspiracy is the intent to achieve the object of agreement
XX. PARTIES
a. Plurality requirement: Two or more persons intentionally enter into an agreement with the intent to achieve the crime that is the objective of the conspiracy

b. This joint or bilateral conception of conspiracy means that a charge of conspiracy against one conspirator will fail in the event that the other party to the conspiracy lacked the required mens rea
c. The Model Penal Code adopts a unilateral approach that examines whether a single individual agreed to enter into a conspiracy rather than focusing on whether two or more persons entered into an agreement

XXI. THE STRUCTURES OF CONSPIRACY
a. A chain conspiracy involves communication and cooperation by individuals linked together in a vertical chain to achieve a criminal intent

b. A circle or wheel conspiracy involves a single person or group that serves as a hub or common core connecting various individuals or spokes

XXII. CRIMINAL OBJECTIVES
a. Modern statutes generally limit the criminal objectives of conspiracy to agreements to commit crimes

b. Wharton’s Rule provides that an agreement by two persons to commit a crime requires the voluntary and cooperative actions of two persons that cannot constitute a conspiracy

c. The Gebardi rule provides that an individual  who is in a class of persons that are excluded from criminal liability under a statute may not be charged with a conspiracy to violate the same law

XXIII. CONSPIRACY PROSECUTIONS
XXIV. UNITED STATES V. HANDLIN
a. Handlin first argues that the evidence showed multiple conspiracies as opposed to the one charged in the indictment…The defendant was charged with conspiracy to commit arson and mail fraud. …An agreement need not be explicit; a tacit agreement may support a conspiracy conviction. The agreement may be proved by circumstantial evidence
XXV. SOLICITATION
a. Solicitation is defined as commanding, hiring, or encouraging another person to commit a crime

b. Solicitation generally results in a punishment slightly less severe or equivalent to the crime solicited

XXVI. PUBLIC POLICY
a. Reasons for punishing solicitation

i. Cooperation among criminals

ii. Social danger

iii. Intervention

XXVII. THE CRIME OF SOLICITATION
a. The mens rea of solicitation requires a specific intent or purpose that another individual commit a crime

b. The actus reus of solicitation requires an effort to get another person to commit a crime

c. The crime is complete the moment the statement requesting another to commit a crime is made

d. A statement justifying or hoping is not sufficient; there must be an effort to get another person to commit a crime

e. An individual is guilty of solicitation even in instances that a letter asking others to commit a crime is intercepted and does not reach the intended target

XXVIII. CLAXTON V. STATE
a. Appellant, Gena Carol Claxton, pleaded not guilty to solicitation of capital murder. The jury found appellant guilty; the trial court sentenced her to 15 years' imprisonment and assessed a $ 3,500 fine. … [A]ppellant contends that the trial court erred in failing to instruct the jury on the law regarding accomplice-witness corroboration
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