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Federal Probation Belongs with
the Courts

ALBERT WAHL

Chief U.S. Probation Officer, Northern District of California
U.S. Probation Officer, Northern District of California, 1938-48

A.B. (Social Studies), 1930, University of California

This article traces the history of the transfer of the Federal Pro-
bation System from the Department of Justice to the Administra-
tive Office of the United States Courts, pointing out that the
change was not made "by accident." Further, the charge of frag-
mentation in the federal correctional service implies, erroneously,
a lack of coordination. Administration should be with the agency
which provides the greatest flow of work; federal probation offi-
cers perform more than 75 per cent of their work for the courts.
The development of federal probation under court administra-
tion is set forth, in respect to both reduced caseloads and the
increased quality and number of personnel. Finally, the basic
objections to having probation in the same department that di-
rects the prosecution are listed.

IN 1940, THE DEPARTMENT OF JUSTICEunsuccessfully opposed the trans-

fer of the Federal Probation System
from the Department of Justice to the
United States Courts. Now, twenty-
six years later, the Department is en-
gaged in an attempt to regain control
of the Probation System. The argu-
ments used are generally the same as
those advanced in 1940, the principal
one being that it would be much bet-
ter to have the probation officers un-
der one central direction, together
with the Bureau of Prisons and the
Board of Parole.

It is now argued, in addition, that
when the Administrative Office of the
United States Courts was created, the
location of the administration of the
probation service was not considered.
It was, the advocates of the current

proposal argue, an &dquo;accident&dquo; that the
administration of probation was taken
from the Department of Justice.

1940 Transfer Not an Accident

A look at the record, however, indi-
cates otherwise. The Act creating the
Administrative Office of the United
States Courts was introduced in the
Senate on January 4, 1939. One day
earlier Senator Ashurst, at the request
of the Administration, introduced
Senate Bill 195, which gave the ap-
pointment power and control of pro-
bation officers to the Attorney Gen-
eral and, in effect, would have created
a unified correctional service within
the Department of Justice. The mat-
ter was referred to the Senate Judi-
ciary Committee, the same committee
which reported out the Administra-
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tive Office Act. The Ashurst bill sub-

sequently died in committee.
Further evidence that it was not by

accident that the probation service
was moved to the courts is the lengthy
consideration given to the Adminis-
trative Office Act. The original bill
underwent changes in both the House
and the Senate and was finally re-

ferred to conference. The conference

report &dquo;omitted the federal probation
officers from the provision excepting
from the bill personnel subject to the
Department of Justice like the United
States attorneys and marshals. In all

previous drafts the probation officers
had been placed in the same category
and alike excluded from the operation
of the act.&dquo;1

In view of the above, it must be
concluded that the 76th Congress did
consider the matter in two ways: (1)
negatively, by failing to act on S. 195,
and (2) by eliminating probation offi-
cers from the list of personnel to be
retained by the Department of Justice.
Parenthetically, I should say that all

personnel of the courts - court clerks,
judges’ secretaries, law clerks, etc., as
well as probation officers - were on
the Department of Justice payroll
prior to 1939 since there was no other
agency to provide fiscal services for
the courts.

Because of the strong opposition of
the Department of Justice, no action
was taken on transfer of the probation
service after creation of the Adminis-
trative Office until a director was ap-
pointed. After his appointment to this
position, Henry P. Chandler presented
the entire matter to Chief Justice
Charles Evans Hughes. Chandler

reports:
The Chief Justice considered that pro-

bation officers being appointed by the dis-

trict courts and subject to their direction
were a part of the judicial establishment,
also that the law in the form enacted con-

templated that they would come under it.
I’he Judicial Conference meeting later in
January adopted that view and so settled
the question for us.

This was in accordance with my own

opinion both legally and from the stand-
point of appropriate policy. I thought it
was rather clear from legislative history
that the supervision of the probation offi-
cers was intended to be transferred. I also

thought that the probation service being
an arm of the courts and not in the ex-
ecutive branch, the management... be-
longed in the courtS.2

Congressman Rabaut, of Michigan,
opposed the transfer, but it is interest-
ing to note that, two years later, he
indicated his satisfaction with the
shift.
The present proposal, which has

been presented by the Attorney Gen-
eral, is supported principally by offi-
cials of the Department of Justice and
is opposed by both the probation offi-
cers and the judges. On September
29, 1965, the Federal Probation Offi-
cers Association unanimously resolved
that the appointment, control, and
administration of the probation serv-
ice remain with the judiciary. In a

poll of federal district judges con-

ducted by the Committee for the Ad-
ministration of the Probation Service,
a standing committee of the Judicial
Conference of the United States, 97

per cent of those replying indicated
their strong opposition to the pro-
posal. The Committee unanimously
went on record against the proposed
transfer on October 28, 1965, and, on
March 10, 1966, the Judicial Confer-
ence of the United States unanimously
voted against the proposed transfer
of the probation service to the De-

partment of Justice.
131 Federal Rules Decisions 307. 2 Ibid.
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A Misbegotten Plan
The proposal to transfer probation

to the Department of Justice ignores
three important factors: ( 1 ) as pres-
ently constituted the federal proba-
tion service is a part of a coordinated
correctional system, (2) the central ad-
ministration of any public service
should lie with that agency from
which its major duties, obligations,
and responsibilities flow, and (3) no
existing or proposed unified correc-

tional system gives the same official
who directs prosecution a hand in the
administration of the correctional
services.

Federal probation officers have al-

ways considered themselves an inte-

gral part of the federal correctional
system. They prepare the presentence
investigation report and then work
with and supervise the offender on

probation, or follow his institutional
treatment through institution prog-
ress reports and work with him when
he returns to the community on pa-
role or mandatory release supervision.
The existing structure ensures a con-
tinuum of treatment.
The proponents say the existing

system is fragmented, as though there
were little or no coordination. Speak-
ing as the administrator of one of the
larger probation offices in the federal
system and as the president of the
Federal Probation Officers Associa-

tion, which has given me an opportu-
nity to know the federal officers

throughout the United States, I can

testify to the fine spirit of cooperation
and dedication which typifies the
Service.

Coordination has been accom-

plished at three levels:
First, staff members of the Division

of Probation of the Administrative Of-
fice provide continued leadership and

coordination of services, working close-
ly through formal and informal ses-

sions with similar administrative per-
sonnel of the Board of Parole and the
Bureau of Prisons.

Second, probation officers follow
the excellent manual of operation for
line officers, which was recently com-
plemented by the presentence investi-
gation monograph, both prepared in
collaboration with personnel from
the Bureau of Prisons and the Board
of Parole.

Third, coordination has been fur-
thered through in-service training at
regularly scheduled regional institutes
and through the steady operation of
the Federal Probation Training Cen-
ter at Chicago, which has been in

progress for the past fifteen years. At
each of these sessions, representatives
of the Board of Parole, the Bureau of
Prisons, and the Division of Probation
have conducted workshops and semi-
nars to keep line officers abreast of
policy changes and new developments
in the entire federal correctional pro-
gram.

Since 1930, federal probation offi-
cers have been designated agents of
the United States Board of Parole of
the Department of Justice in the prep-
aration of preparole investigations
and in the supervision of parolees.
Since 1944, they have also been re-

sponsible for the supervision of mili-
tary parolees of the Army and the Air
Force. Throughout the history of the
Federal Probation Service line officers
have served as emergency liaison rep-
resentatives of the Bureau of Prisons

on family and community matters

which might affect prison inmates,
and more recently on community fur-
loughs under the Prisoners Rehabili-
tation Act of 1965.

I am confident that an impartial
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study would show that these supple-
mental duties have been handled efh-

ciently by the Probation Service

through administrative leadership and
coordination. So effectively have these
added duties been performed that the
average probation officer makes no
distinction in the quality of his serv-
ice to his probationers, military pa-
rolees, Federal Parole Board releasees,
prison mandatory releasees, or emer-
gency Prison Bureau services. The

present parole executive, Joseph
Shore, told me recently that he has
never made a request of a federal pro-
bation officer for some special service
that was not immediately complied
with. A warden of one of our large
federal institutions has made a similar
statement.

The fact that the probation officer
performs these supplemental duties is
no reason for removing him from the
jurisdiction of the courts, which en
gage by far the greater share of his
time and will continue to do so.
A time study of the work of a proba-

tion officer, which Daniel Glaser and
I conducted in 1961, showed that 33.7
per cent of the work day is spent on
presentence investigation.3 In Febru-

ary 1965 a standardized format was

adopted for the Federal Probation
Service by the Probation Committee
of the Judicial Conference, to serve

the needs of the courts, the Bureau of
Prisons, and the Board of Parole and
to bring about greater uniformity in
reporting. The prime purpose of the
presentence report, of course, is to aid
the court in determining a proper sen-
tence ; its use by the Bureau of Prisons,
the Board of Parole, or the probation
officer himself, important as it may be,
must necessarily be secondary.

Consider now the caseload of the
federal probation officer. On June 30
last year, 39,332 persons were under
supervision. Of these, 8,774 (22.3 per
cent) were under the jurisdiction of
the Board of Parole or on military pa-
role ; the remainder (77.7 per cent)
were under court supervision. Our

study in 1961 showed that a probation
officer spends 77.3 per cent of his

working hours on probation responsi-
bilities and 22.5 per cent on matters

relating to prisoners and parolees, ex-
clusive of the relatively small number
of military parolees.

It cannot be argued that judicial
management has not been effective
and efficient. In July 1940, when the
system was transferred from the De-

partment of Justice to the Administra-
tive Office, the average caseload pf a
probation officer was 148; in July
1964, it was down to 74. During this
period, personnel standards were

raised and judges, recognizing the ad-
vantages of having professionally
trained officers, have appointed quali-
fied men and women. The use of

probation services expanded during
the same period. In 1940, presentence
reports were made in only 41.8 per
cent of the cases; in 1964, this figure
had increased to 85 per cent. In 1940,
probation was granted in 35 per cent
of the cases; in 1964 this figure had in-
creased to 50 per cent. Both items
demonstrate the increased confidence
which judges have placed in their

probation officrs, a confidence gen-
erated from their close relationship.
Would this relationship prevail if ad-
ministration were in the same agency
which directs the prosecution?
The proposal to place a unified

correctional system within the Depart-
ment of Justice has neither precedent
nor justification. None of the states
that possess a so-called unified correc-

3 Albert Wahl and Daniel Glaser, "Pilot

Study of the Federal Probation Officer’s Job,"
Federal Probation, September 1963, pp. 20-25
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tional system gives the local or state
prosecutive agency any administrative
authority over the probation or parole
service. The Standard Probation and
Parole Act of the National Council on
Crime and Delinquency, the Manual
of Correctional Standards of the Amer-
ican Correctional Association, and the
Model Penal Code of the American
Law Institute, all of which contain
recommendations for state depart-
ments of correction, do not give the
prosecutor a hand in the administra-
tion of correctional services.

Judges themselves point to the un-
desirable consequences of transferring
the probation system to the Depart-
ment of Justice. They have repeatedly
stressed that the probation officer
needs to be independent of the prose-
cution as well as of the defense. One

judge has likened the combination of
prosecutorial and correctional func-
tions in one department to the role of
the Russian procurator, who is both
accuser and protector of the accused.
Another, in testimony before the Sen-
ate Judiciary Committee on another
matter, took time to brand this propo-
sal as a most dangerous police-state
threat to the achievement of criminal

justice.
Judges have stated repeatedly that

the working relationship between
themselves and the probation officers,
who function as an arm of the court,
requires freedom of consultation un-
hindered by the thought that what

transpires in chambers may become
the subject of a report to someone out-
side the judicial establishment. If the

prosecutor were also to direct, and
keep informed of, the activities of the
probation officer, present practice
would be in jeopardy.
Richard A. Chappell, a man with a

wealth of experience as a probation
officer, probation administrator, and

chairman of the U. S. Board of Parole,
has written:

My basic fear is that the use of proba-
tion will decrease unless the sentencing
judge has full confidence in his probation
officers. Unless the judge has the major
voice in appointing and controlling his
probation officers, he may have less than
complete confidence that the officer is

wholly objective in his reommendations
to grant and revoke probation. I would
not disturb the present arrangement,
which accords with the expressed view of
Chief Justice Hughes and other students
of probation that it is a &dquo;judicial func-
tion.&dquo;4

He goes further and suggests that the
Board of Parole, an autonomous,

quasi-judicial body, should be trans-
ferred from the Department of Justice
to the Administrative Office for

&dquo;housekeeping functions.&dquo; This change
would remove the Board from the

pressures and influences that can con-

ceivably be exercised by the prosecu-
tion branch and at the same time
would bring the Board closer to its
field service, the probation officers.
Another consequence of the unifica-

tion proposal would be the damage to
the relationship between the proba-
tion officer and the probationer, who
would know that the man supervising
him is a part of the department that
prosecuted him.

Earlier I mentioned that judges
have sought qualified personnel for

the position of probation officer. A
recent survey of the Federal Probation
Service showed that only 7.9 per cent
of the officers do not have a degree;
27.5 per cent have a bachelor’s degree
only; 26.3 per cent have a bachelor’s
degree plus varying amounts of grad-

4 Richard A. Chappell, in a letter dated

April 28, 1966, to Judge William B. Herlands,
U.S. District Court, Southern District of New
York.
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uate study; and 38.3 per cent have ad-
vanced degrees, including two doc-
torates. Thus, 92.1 per cent have de-
grees, compared with 85 per cent in a
national study of all probation officers
in 1960;b proportionately twice as

many have advanced degrees - 38.3
per cent compared with 19 per cent
in the national study. This caliber of
personnel has been selected despite
the chronic shortage in the field, a

shortage recognized by Congress in

1965 when it passed the Correctional
Rehabilitation Study Act. The quali-

fications for the position of federal

probation officer were made manda-

tory with the implementation of the
Judicial Salary Plan in February 1964.
The usual basic requirements are a
college degree, plus two years of grad-
uate study in one of the social sciences
or two years of full-time experience in
personnel work for the welfare of
others.

In its twenty-six years under the
courts, which provide the greater part
of its work, federal probation has
shown continuous and steady growth
in methods and techniques, quality
and quantity of personnel, and service
to the correctional process. It is where
it belongs - with the courts.

5 Seymour Z. Gross, "Biographical Charac-
teristics of Juvenile Probation Officers," Crime
and Delinquency, April 1966, p. 112.
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